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r T] Peter Duchasneau
ama Manatt, Phelps & Phillips. LLP
manatt | phesps | phillips  Direct Dial: (310) 312-4200
: E-mail: pduchssneau@manatt.com

Novembsr 2, 2010 Client-Mater: 40813060

VIA FACSIMILE AND FEDEX

U.S. Envaronmental Protection Agency

Clerk of tae Board, Environmental Appeals Roard
1341 “@’¢ Sreet, N.W., Suite 600

Washington D.C. 20005

Rer I re: Peabody Western Coal Company, Black Mesa Complex,
‘ NPDES Permit No. NN 0022179
INPDES Appeal Nos.: 10-15 and 10-16
Dear Sir ¢t Madame:

Er'zlosed for filing in the above-referenced matter is the original and five copies of
Peabody *Vestern Coal Company’s Motion for Leave to Intervene and Request for Leave to
Respond #3 Petition. Enclosed is also a copy to be date stamped and returned in the self-
addressed: prepaid envelope,

Enclosure

cc: Counsel of Record

300170818.1
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BEFORE THE ENVIRONMENTAL APPEALS BOARD
UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
WASHINGTON, D.C.

Inre: NPDES Appesl Nos.: 10-15 and 10-16

Peabod* Western Coal Company,
Black Micsa Complex

NPDES®ermit No. NN 0022179

PEABDDY WESTERN COAL COMPANY’S MOTION FOR LEAVE TO INTERVENE
' AND REQUEST FOR LEAVE TO RESPOND TO PETITION

Peabody Western Coal Company {(“Peabody”) hereby moves for leave to
interverss as a party in the above-captioned matter and requests leave to respond to the petitions
of Blacki Mesa Water Coalition, Diné C.A R.E., To Nizhoni Ani, Center for Biological Diversity
and Siera Club (NPDES Appoal No. 10-15) and CAlifomians for Renewablo Encigy (CARE)
and former Hopi Tribal Chairman Ben Nuvamsa (NPDES 10-16) {collestively, the “Petitions”).’
L HACKGROUND

Pursuant to 40 C.F.R. § 124.19(a), Petitioners filed appeals with regard to the

September 16, 2010 renewal by U.S. Environmental Protection Agency (“EPA™), Region IX , of

! The urdersigned counsel for Peabody has conferred over the telephone and via email with
respective counsel for EPA and the Petitioners with regard to whether they intend to oppose the
subject xaotion. Samuel Brown, Assistant Regional Counsel, EPA Region IX, indicated that
EPA dianot intend to opposge the motion. Brad Bartlett, Energy Minerals Law Center, counsel
for Petitooners Black Mesa Water Coalition, et 2l., indicated that he weould not take a position
without :aaving had an opportunity 1o review the motion, but was unlikely to filc an opposition.
David Aoney, Law Office of David L. Abney, counscl for Petitioners Former Hopi Tribal
Chairmega Ben Nuvamsa, et al., indicated he needed to consider the matter and confer with his
clien(s. As ol the time of filing the motion, counsel for Peabody had not yet heard back from Mr,
Abney.
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the Nat'onal Pollutant Discharge Elimination System (“NPDES™) Permit (No. NN 0022179) for
Peabod's Black Mesa Complex. The Black Mesa Complex consists of the Kayenta and Black
Mesa c«al mining operations, which date back to the early 1970s, and is located on the Navajo
Nation. 1nd Hopi Tribe Res;arvaﬁons, southwest of Kayenta, Arizona. See Fact Sheet, Peabody
Westerr. Coal Company — Black Mesa Complex, NPDES Permit No. NN0022179, U.S, EPA
(2010}, *The Kayenta mining operation supplies coal to the Navajo Generation Station, located
near Paze, Arizona. Id
BT The original NPDES permit was issucd in 1983 and most recently re-issued on
December 29, 2000. The permit regulates discharges of runoff from active mine areas, coal
preparat:on plant areas and reclemation areas. On August 3, 2005, Peabody filed a limely
renewabof its NPDES permit. Pendiﬁg renewal, EPA has adminisiratively continued the permit.
2] '
On February 19, 2009, EPA proposed a permit renewal and issued the final permit
on Augwst 5, 2009, Thereafler, certain appe_als were filed with the Envirgnmcntal Appeals Board
("EAB". by essentially the same petitioners in the above-captioned case. See In re: Peabody
Westerr:Coal Company, Black Mesa Complex Permit No. NN0022179, NPDES Appeal No, 09-
10. In rssponse, on December 1, 2009, EPA filed a notice withdrawing the August 5, 2009,
permit ead opted to re~open the public comment period, prepare a new fact sheet, and hold public
hearingson Navajo and Hopi lands. As a result, EAB dismissed the petitions with prejudice, but
without 4 determination on the merits of any arguments. In re: Peabody Western Coal
Compariw, Black Mesa Complex Permit No. NN0022179, NPDES Appeal No. 09-10 (Dec. 3,

2009) {G.rder Dismissing Potition for Review with Prejudice).
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The Petitions in this matter raise substantially the samc unfounded arguments
mede ir' the previous appeal, including the need to establish Total Maximum Daily Loads; a
failm_'e #) require monitoring at all outfalls; inadequate effluent limits under the permit; violations
of preve>us Water Quality Standards; a failure to have a Clean Water Act Section 404 permit; a
failure #2 comply with the National Environmental Policy Act, the Endangered Specics Act, and
other resjuirements; and a failure to hold adequate public hearings, Yet again, certain petitioners
~ have rétmested an extension of time to file a supplemental brief.

gL 500D CAUSE EXISTS FOR PEABODY TO INTERVENE AND FILE A
2ESPONSE TO THE PETITION CONCERNING ITS NPDES PERMIT

Good causc exists for Pcabody Lo intervenc and file a response to the Petitions.
As the prrmirttee, Peabody has a direct and substantial interest in the renewed NPDES permit and
matters vaised by the Petitions. Peabody’s interests are not adequately represented by the

existingparties to the subject appeal.

e The EAB Has Discretion to Allow the Permittee to Participate in Permit

Appeasls
The EAB has discretion to allow intervention and for 8 party to respond to a

petition, “[T]he EAB . ., will ordinarily grant = timely request by the permittee to participate in
the procteding and respond to the petition for review.” U.S. EPA, Environmental Appeals
Board, }ractice Manual at 45-47 (Sept. 2010).?> See Jn re USGen New Eng., Inc., NPDES Appeal
No. 03-:2, at 7 & n.13 (Feb. 20, 2004) (Order Granting Review), perm, remanded sub nom.
(Citing “nat the EAB typically allows permittees not alrcady a party to the proceeding to
participste as intcrvenors); See, also, In re District of Columbia Warer and Sewer Authority,

NPDES»Appeal No. 07-12, slip op. at 2 (EAB, June 15, 2007) (Order Granting Motion For

% See, e.,:,, Inre: Los Alamos National Laboratory, NPDES Permit No. NM0030759, NPDES
Appeal Wo, 09-05, slip op. (Apnl 21, 2009) (granting leave for permitiees to file a response to
the petitzon and otherwise participate in proceeding).
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Leave #» Intervene as Party Respondent and Request to Respond to Third Party Petitioners’
Peddor for Review) (Granted intervention for permittee based upon a timely motion indicating
that pesmittee would be substantially and specifically affected by the ouicomne; that its interests
were net the same ag EPA’s since it would bear the burden of the linbililies and costs to comply
with the permit if the petitioners were successful; and that it was uniquely situated to provide the

EAB wth ingight and perspective as to the issues raised in the petition),’

3. As the Permlttet_:.. Peabody has a Direct ang Substantial Interest that Could

Peabody has a direct and substantial interest in (his case gince the Petitions pertain.
to Pesbedy’s NPDES permit. In light of being the permittes, it is consistent with due process to
grant Peabody an opporwunity 1o participate in the proceedings, Peabody’s interests could be
impaired by the ouicome of the proceedings were new or changed legal obligations to be
impose«, or if the permit were to be rescinded altogether. Peabody has a significant financial
investreznt in the Black Mesa Complex, which employs over 420 workers, and has numerous
contracthal obligations tied to the operations, including to supply coal to the Navajo Generation
Station. Moreover, while Peabody and EPA share some common positions with respect to the
permit, heir interests also diverge. Unlike EPA, Pesbody is responsible for the continued
viabilitw of its Black Mesa Complex operations and will ultimately bear the burden of
complizace with the permit. Last, as the permittce, Peabody has unique familiarity with and
kmowlewge of its operations and implications of the permit terms and would therefore offer an

importaat perspective to the EAB as to the issues at hand.

} Sce, awo, 40 C.RR. § 22.11 (Regarding intervention under the Consolidated Rules of Practice
Govemnzag the Administrative Assessment of Civil Proceedings and the Revocation/Termination
or Suspsasion of Permits: “The Presiding Officer shall grant leave to intervene in all or part of
the procteding if: the movant claims an interest relating to the cause of action, a final order may
as a prastical matter impair the movant’s ability to protect that jnterest; and the movant’s intorest
is not agequately represented by existing parties™); see, also, Fed. R. Civ, P.§ 24(a)(2).

4
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NI, CONCLUSION

For the reasons set forth above, Peabody respectfully requests that it be given
leave tcrintervene in this matter and file a response to the Petitions.

Respecifull mitted,

Dated: Jovember 2, 2010 By: /
P

et Duchesneau, CA Bar No. CA 168917
‘ CraigVA. Mover, CA Bar No. CA (094187
N : Manatt, Phelps & Phillips, LLP
11355 West Olympic Boulevard
Los Angcles, CA 90064-1614
Telephons: (310) 312-4209
Fax: (310) 312-4224
pduchesnean@manatt.com

Counsel for Peabody Western Coal Company

300166173,
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CERTIFICATE OF SERVICE

1, the undersigned, hereby certified that on November 2, 2010, I caused a copy of the
taregoing to be served by facsimile and Federal Express on;

T..8. Environmental Protection Agency

Clerk of the Board, Envirormmental Appeals Board
1341 “G” Street, N.W., Suite 600

VWashington D.C. 20005

Faone: (202) 233.0122

Eax: (202) 233-0121

#nd by electronic mail to:

Erad A, Bartlett, CO Atty #32816
Eaergy Minerals Law Center
14911 Main Averue, Suite 238
Carango, CO 81301

Paone (970) 247-9334

Fax (970) 382-0316

e«mail: brad.bardett@fontier.net

Travis Stills, CO Atty #27509
Eaergy Minerals Law Center
111 Main Avenue, Suite 238
Tarango, CO 81301

Pone (970) 247-9334

Fxx: (970) 382-0316

¢-mail: gtills@frontier.net

David L. Abney, AZ Atty # 009001
L«w Office of David L. Abney

4425 Bast Chandler Blvd., No, 70-A%
Papenix, AZ BS048

Paone (480) 734-8682

e<mail: abneymaturin@aol.com

Sumuel L. Brown

Aissistant Regional Counsel
E*A Region IX
» Hawthorne Street
S:n Francisco, CA, 94108
Prone (415) 972-3923
e~nail: Brown Samuel@epamail epa.gov \
Pstﬁ R. Duchesneau
CERTIFICATE OF SERVICE
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